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The Lord Mayor-Elect 


To the accompaniment of ancient ceremonial Sir GEORGE 
CuLLuM WELCH was chosen last Saturday as Lord Mayor of 
London for the ensuing year. Sir Cullum is a member of the 
Council of The Law Society and a partner in the firm of 
Messrs. Bell, Brodrick and Gray. We wish him every success 
in his arduous year of office. 


New Road Laws 


NEITHER the motorists’ organisations nor the Pedestrians’ 
Association have given a hearty welcome to the coming 
into operation of the new laws under the Road Traffic Act, 
1956, on 1st October and 1st November respectively (details 
of the Commencement Order will be found on p. 722, post). It 
seems, however, that it is necessary to displease everybody in 
order to make progress in reducing the perils of the road. 
No doubt the Pedestrians’ Association’s plea will be officially 
heeded that the police will have to be more precise and 
emphatic in giving their signals than at present, if the new 
tule requiring pedestrians to obey traffic signals from police 
on traffic duty is to be effective. Probably, as the Association 
say, there will have to be a probationary and educational 
period before any disciplinary measures are taken. The 
subjection of cyclists to the same code as motorists with 
tegard to dangerous and careless riding, and riding while 
under the influence of drink or a drug and so on, will bring a 
new kind of client to the police court advocate, and the new 
offence for motor drivers, of causing a death on the road by 
driving a motor vehicle recklessly or dangerously, for which 
the maximum penalty is five years’ imprisonment, should 
discourage every irresponsible driver. Penalties are generally 
increased, and a new offence is created of selling a motor vehicle 
when the brakes, steering gear, tyres or lighting are in such a 
condition that the vehicle could not lawfully be used on the 


, |, toad. Nevertheless, no date has yet been fixed for the coming 


into operation of the laws as to the compulsory testing of old 
vehicles, which seems to be linked with the selling of old 
vehicles. 


The Lord Chancellor on Disqualification 


Many will think that one of the best things that have 
happened recently was when the Lorp CHANCELLOR lent 
his weighty authority, in an address on 24th September to 
some 300 Lancashire justices and their clerks, to the suggestion 
made from time to time in both Houses of Parliament that 
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magistrates should more frequently use their wide discretionary 
power to disqualify. It is, he said, the most effective deterrent, 
since it is the punishment most feared by motorists, and it also 
keeps careless or dangerous drivers off the road for a period, 
and does that practical amount of good. About half the cases 
now dealt with in the magistrates’ courts, Lord Kilmuir 
pointed out, are in respect of traffic offences. Road casualties 
in 1955 numbered over 267,000, the highest figure ever recorded, 
and 12 per cent. above the 1954 figure. The provisional 
figures for the first six months of 1956, he said, show an 
even greater increase. He told his audience that this should 
lead magistrates to consider very carefully whether the 
penalties, which they are in practice imposing on motorists 
who handle a lethal instrument in a way which endangers 
other people, are sufficient to impress on the motorist the 
seriousness of his offence. He added that, under the new 
Road Traffic Act, magistrates have further reason for reviewing 
the penalties imposed on motorists. 


The Crown Court of Liverpool 


WITH all due pomp and ceremony the new Crown Court of 
Liverpool was opened on 25th September, and the new 
Recorder, Mr. NEVILLE LAskI, Q.C., was sworn in in the 
presence of the Lorp CHANCELLOR. The object of the establish- 
ment of the new court, and of one which is shortly to be 
opened in Manchester, is to deal with the increase in the 
number of criminal cases, and to enable the judges of assize to 
keep abreast of the flow of civil cases. It covers the city and 
the Hundreds of West Derby, and it will be in permanent 
session, taking over the work of quarter sessions and all but 
the most serious criminal cases that would have gone to the 
assize court. The Lord Chancellor, who had held his first 
brief in St. George’s Hall, Liverpool, where the ceremony 
was being held, and who sat for many years as M.P. for the 
West Derby Division of Liverpool, said that the new court 
would maintain the old traditions of jurisprudence while 
proving that the administration of justice was a living thing 
to be adapted to the need of the public whom its courts 
served. 


The Land Registry Turns the Corner 


THE CHIEF LAND REGISTRAR’s Report for the year 1955-56 
is encouraging. The Land Registry has handled a much larger 
volume of business than ever before, while during 1955 the 
time taken was not quite so long as at the end of December, 
1954. This has been achieved partly by prolonged overtime, 
partly by an increase in the number of trained staff and 
partly by improved methods of procedure. Overtime can 
be only a temporary remedy, but the other two factors give 
cause for hope. In particular, the establishment of an office 
at Tunbridge Wells is clearly a proper move. In our view, 
substantial further improvements can come only if the 
Registry is decentralised, and in our next paragraph we note 
an announcement by the Registry made only this week 
showing a further big step in this direction. It is significant 
that many solicitors making applications for the first registra- 
tion of building land in non-compulsory areas have said that 
they have advised their clients to register to simplify future 
transactions. The threat that the volunteer might be shown 
the door is not repeated. Not the least encouraging fact is 
that the cost of each transaction has gone down. It is now 
only 22s. 8d. compared with 17s. 3d. before the war. This 
is virtually a miracle. 
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Transfer of Registers to Tunbridge Wells 


A LAND REGIstRY notice states that, to relieve congestion 
in H.M. Land Registry, Lincoln’s Inn Fields, the registers, 
filed plans and index maps relating to the County Boroughs of 
Hastings, Eastbourne and Oxford and the Counties of Sussex 
and Hampshire are being removed to the Public Offices, 
Forest Road, Hawkenbury, Tunbridge Wells, Kent, on 
15th October next, where as from that date the registration 
of title work arising from those areas will be done. Personal 
searches of the registers and index maps may be made at 
Hawkenbury, but, where it is desired to inspect these records 
in London, they will be made available at Lincoln’s Inn Fields 
at short notice. We hope that, although Sir GEORGE Curtis 
in his report stresses that the Tunbridge Wells office is no 
more than an offshoot of the Registry itself and in no sense a 
district registry, it will prove a sturdy plant encouraging 
further and bolder developments. 


The Control of Hiring (Vehicles) Order, 1956 


TuE control over the hiring of radio and television sets 
and certain other goods which was introduced on 17th February 
of this year has now been extended to motor vehicles by an 
Order, broadly similar to that of February, which came into 
operation on 1st October, the Control of Hiring (Vehicles) 
Order, 1956 (S.I. 1956 No. 1499). Its advent was not 
unexpected, in view of hiring schemes to which extensive 
resort was being made in the motor trade to counter the 
effect of the hire-purchase restrictions. The exemption of 
some classes of commercial vehicle from the effect of the new 
Order was also expected. Vehicles rated by the manufacturer 
to have a payload capacity of more than 30 cwt. of goods, 
vehicles constructed to carry not less than twelve passengers, 
‘vehicles built to a specification designed to comply with 
the conditions of fitness laid down by the Commissioner of 
Police of the Metropolis for the purposes of the London Cab 
Order, 1934,” as well as ambulances and vehicles for invalid 
and disabled persons, are excluded. Like its predecessor of 
February, the Order is made under reg. 55 of the Defence 
(General) Regulations, 1939, and it prohibits the disposal 
of goods pursuant to a hiring agreement and the being in 
possession of goods pursuant to a hiring agreement which 
does not comply with the conditions laid down in the Order, 
and causing or permitting such possession. The main 
requirements of the Order are that, before signing the hiring 
agreement, payment must be made (a) in the case of an 
agreement for a definite period of less than nine months, of 
the whole of the rent and charges, and (b) in other cases, of 
the whole of the rent and charges payable during the first 
nine months. If the hiring period is not less than ninety days, 
but less than nine months, any further hiring to the same 
person for a definite period of less than nine months is 
prohibited during the next nine months. Where the hiring 


is for a definite period of more than thirty days and less | 
than nine months, the hired vehicle cannot be let on hire to | 








E 


another hirer for such a period unless after all reasonable | 


enquiries the person letting the vehicle is satisfied that the 
further hiring is not pursuant to an arrangement to which 
the previous hirer was a party. The Order does not apply 
to the disposal or possession of a vehicle where the hirer is an 
overseas visitor, or where the hirer is not to be in possession 
for more than thirty days, or, with certain exceptions, more 
than ninety days in any period of twelve months. 
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MAN 


Toe Oxford Junior Encyclopedia, vol. X, p. 239, informs 
its readers that “ whereas the barrister is the law expert, the 
solicitor is the business man.’’ This week we return to one 
of the topics which Sir Edwin Herbert featured in his address 
at Newquay—the relative decline of the solicitor in public 
estimation by comparison with other and newer professions. 
The question which the fathers of sons and daughters have to 
ask themselves before committing their treasure, both human 
and financial, to careers as solicitors is two-fold. First, is the 
kind of work on which solicitors are normally engaged to-day 
likely to last for the next fifty years? Secondly, if not, are 
solicitors as a profession sufficiently adaptable to change 
themselves to meet any demands which may be made upon 
them ? 

Let us consider the first question. It is commonly 
accepted that solicitors’ offices are divided into two main 
departments, conveyancing and litigation. We have now 
experienced thirty years of what Dr. Radcliffe used to call 
“the new dispensation’ and there is no doubt that, as a 
result, the deducing and examination of title are much simpler 
than they used to be. This simplification of title has been 
accompanied by an increasing complexity of public law—what 
might be termed to some extent a movement from contract 
to status. Legal knowledge in the sense of familiarity with 
dower and voluntary waste is less important than administra- 
tive knowledge in the sense of familiarity with street works 
and the habits of the County Agricultural Executive Com- 
mittee. This still involves legal knowledge in its widest sense, 
but it is of a character which would have been beneath the 
notice of our forefathers not so long ago. In recent years, 
there has been a significant initiative on the part of a small 
number of local authorities to introduce the compulsory 
registration of title into their areas. In our view, this 
initiative will spread so far as the necessary resources permit 
so that in the fullness of time the buying and selling of land 
as a legal exercise will diminish in importance. Instead it 
will be within the compass of the business man with occasional 
recourse to the lawyer. Whether solicitors are to continue 
to handle the work by the free choice of the consumer or only 
because it is illegal for anyone else to do so depends entirely 
on the service which solicitors are able to give. 

In spite of the periodical onslaughts on landlords, we think 
it likely that landlords and tenants will continue to exist in 


PROBLEMS 


Few problems which confront the courts to-day give greater 
anxiety than those which arise in proceedings in which judges 
and magistrates have to decide questions of custody and 
access of children of parents who have parted company. 

Until now most courts have felt that, where the spouse 
who has not been given the custody has behaved properly 
to the children, he ought to be allowed reasonable access, 
but they have often made orders in such circumstances with 
the greatest reluctance because they felt that the application 
was being made not out of a genuine desire to see the children 
but to vex and intimidate the other spouse. 

The case of Murphy v. Murphy (1956), The Times, 
12th May, will be of great help when applications of this kind 
confront the courts in future. On 26th March, Collingwood, J., 
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OF AFFAIRS 


the foreseeable future. There are too many advantages for 
the tenant in the relationship for it to be lightly discarded, 
especially now that business and agricultural as well as most 
residential tenants have a statutory status conferred upon 
them. In spite of the statutory limits to freedom of contract, 
there is plenty of scope for the lawyer and it seems likely that 
landlord and tenant will be with us for many years yet. 
This satisfactory state of affairs is clouded by the fact that 
it is not very remunerative in its lower storeys. 

In the buying and selling of businesses, another important 
activity of the conveyancing branch, solicitors are too prone 
to throwing in their hands and leaving too much to the agents 
who specialise in these matters, as well as to the accountants. 
Often the agent or accountant is the man with the initiative, 
who turns occasionally to the solicitor for a little legal advice 
or drafting. As men of business, solicitors should be much 
better informed than we often are about the technicalities of 
business practice, just as solicitors who practise in rural areas 
are, or should be, knowledgeable about leys and dead stock. 

The transfer of businesses leads on to partnership and the 
formation of companies, activities which in some firms have 
their own special commercial departments. There is no 
reason at all why solicitors should not hold firmly on to the 
initiative in these matters, but of such importance is the 
incidence of taxation and so paralysed are so many of us by the 
law relating to income tax, that there is a grave danger of 
the initiative slipping from us and of our being relegated to 
the position of mere draftsmen instead of being guides, 
philosophers and friends, as we mentioned in our letter from 
Newquay last week. 

The importance of business and financial knowledge in the 
administration of estates has only to be mentioned to be 
understood. Thus, in the non-litigious branches of private 
practice, the prospects are good, provided that solicitors are 
prepared to do three things. First, we must concede that 
matters which were of the highest legal importance in 1900 
are no longer so: secondly, we must admit the importance of 
government and administration in almost every branch of 
human activity: thirdly, we must be willing to immerse 
ourselves in the facts of commercial life. On these conditions 
we foresee a prosperous future for any young solicitor in 
non-litigious work. Next week, we propose to consider the 
prospects of the litigation department. 


OF ACCESS 


denied access to Dr. Edward Murphy to his three children, 
girls aged twelve and six and a boy aged nine. The wife 
had divorced him on the ground of cruelty. On appeal, 
counsel for Dr. Murphy complained that the judge’s order 
was a highly unusual one and one which could properly be 
made only in very special circumstances ; in this case there 
were no such circumstances. To this Denning, L.J., replied : 
“But sometimes this going to and fro leads to a conflict 
which is very undesirable. I have often thought that children 
should be wholly with one or wholly with the other parent.”’ 
Later, he said: ‘‘In the interests of the children it was 
best for them to have a settled home with one parent, the 
mother, rather than all the trouble that might arise through 
access to the father.”’ F.T.G. 
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THE ROAD TRAFFIC 
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or 


ACT, 1956: A BRIEF 


SURVEY 


Tuts Act received the Royal Assent on 2nd August, 1956, but 
s. 55 provides that it shall come into operation on such day as 
the Minister of Transport and Civil Aviation appoints and that 
different days may be appointed for different provisions of the 
Act. The Road Traffic Act, 1956 (Commencement No. 1) 
Order, 1956 (S.I. 1956 No. 1491), was made in late September 
and brings some of the provisions of the Act into force on 
1st October, 1956, and others on 1st November, 1956. No 
date has yet been fixed for bringing into operation the sections 
dealing with the testing of cars more than ten years old and 
the establishment of testing stations (ss. 1 to 3), the designation 
of speed limit restrictions (s. 4 (2) to (10)), the regulation of 
cycle racing on highways (s. 13), the control of dogs on the road 
(s. 15), the provision of parking places, including the power 
for a charge to be made for parking in the highway and to set 
up parking meters (ss. 19 to 25), the making of orders for 
special traffic regulation and restriction on specified roads 
(s. 33) and for traffic regulation during road repairs (s. 34), 
traffic signs (ss. 35, 37 and 38), experimental traffic schemes in 
London (s. 36), lighting up time (s. 41), protective helmets for 
motorcyclists (s. 42) and duration of driving licences and 
fees (s. 48). 
Provisions already in force 


The sections which the order brought into force on 
1st October are in general of less direct importance to the 
practitioner than those coming into force on 1st November. 
It is on the latter date that the bulk of the changes affecting 
offences become effective. The sections already in force are 
s. 4 (1), which gives permanent effect to s. 1 of the Road Traffic 
Act, 1934, imposing the general speed limit in built-up areas, 
and which has in the past had to be annually continued by 
Parliament ; s. 16, making driving tests compulsory before 
issue of licences to applicants who have neither passed a test 
nor held a licence during the preceding ten years; ss. 39, 40 
and Sched. VI, redefining “ public service vehicle,’ ‘‘ stage 
carriage,” “‘ express carriage’ and “ contract carriage,”’ and 
laying down the circumstances in which a vehicle falls within 
these various categories ; s. 45, as to the powers of highway 
authorities to provide dual carriageways, roundabouts and 
street refuges ; s. 47 (1), as to the duty of the traffic commis- 
sioners when a holder of a road service licence applies to them 
for variation of the conditions attached to the licence; s. 49, 
revising the constitution of the London and Home Counties 
Traffic Advisory Committee; s. 50, broadly exempting 
pedestrian controlled grass cutters from treatment as motor 
vehicles for purposes of the Road Traffic Acts and the Road 
Transport Lighting Acts; and a number of ancillary pro- 
visions, namely, s. 51 and Sched. VIII, paras. 14, 21, 24-30, 
33, 36-41, s. 52, s. 53 (1) and (2), s. 54 and s. 55 (except 
subs. (4)) and certain repeals in Sched. IX. 

Of these provisions, those relating to public service vehicles 
are perhaps of most practical interest. Sections 39 and 40 and 
Sched. VI provide a new code for trips by vehicles carrying 
passengers at separate fares. A motor-coach trip by a party 
paying separate fares will not require a road service licence 
under s. 72 of the Road Traffic Act, 1930, if the conditions of 
Pts. III and IV of Sched. VI are fulfilled. The main changes 
are that a motor-coach trip may be advertised in advance at a 
place of worship or in a church or chapel magazine (but not 
publicly advertised otherwise) and need not be on a “ special 


occasion.” The latter term is still relevant so far as certain 
trips by vehicles with seats for less than eight persons are 
concerned. 

New law on Ist November 

Many of the provisions coming into force on Ist November, 
1956, effect important changes in the law administered in 
magistrates’ courts. This article will briefly (but with some 
repetition) indicate those changes in a form which will, it is 
hoped, enable the practitioner to discover quickly the new 
provisions which relate to prosecutions and convictions in 
those courts. Later a fuller article, discussing the changes 
made by the new Act in more detail, will be published in this 
journal. 

All the provisions of the Road Traffic Act, 1956, men- 
tioned under the headings which follow will be in force on 
1st November, 1956, but first it is desirable to list them shortly 
for purposes of reference. The order, then, brings the following 
sections into force on lst November: s. 7 (sale of unroad- 
worthy vehicles) ; s. 8 (causing death by reckless or dangerous 
driving) ; s. 9 (‘under the influence of drink ’’ offences) ; 
s. 10 (driving licences for motor cyclists) ; s. 11 (driving offences 
by cyclists) ; s. 12 (use of footpaths, etc., for motor trials) ; 
s. 14 (traffic directions to pedestrians by police) ; s. 26 and 
Sched. IV (penalties and disqualification) ; s. 27 (duration of 
disqualification) ; s. 28 (appeal against finding of no special 
reasons for not disqualifying) ; s. 29 (insurance offences) ; 
s. 30 (warning of intended prosecution) ; s. 31 (production and 
surrender of driving licences); s. 32 (information as to 
identity of drivers) ; ss. 43 and 44 (conditions of carriers’ 
licences) ;_ s. 46 (pedestrian crossings) and the following 
provisions of Sched. VIII, namely, paras. 4-12 (except 
sub-para. (5)), 13, 15-18, 22, 23, 31 and 35. 


Disqualification from driving 


The compulsory disqualification for “‘ no-insurance ”’ offences 
is to be abolished but magistrates may, if they wish, still 
disqualify for these offences (s. 29 (2) and Sched. IV). 

There is no compulsory disqualification on first conviction 
for the new offence of being in charge of a motor vehicle under 
the influence of drink or drug. The court may disqualify, if 
desired, and must do so on second or subsequent conviction 
unless there are special reasons (s. 9 and Sched. IV). The 
twelve-month compulsory disqualification for driving or 
attempting to drive motor vehicles under the influence of 
drink or drug remains. 

Disqualification on a second conviction for careless driving 
or driving without reasonable consideration for other road 
users may in future be for any period and will not be limited to 
three months (s. 26 (1)). 

Disqualification on a second or subsequent conviction for | 
dangerous driving must be for not less than nine months | 


unless three years have elapsed since the previous conviction 


(s. 26 (1)). 

Disqualification for any offence must be from driving all 
motor vehicles and cannot be limited to the class in use at the 
time of the offence (s. 29 (3), overruling Burrows v. Hall 
[1950] 2 K.B. 476 ; 94 Sor. J. 385). 

The offences for which disqualification and endorsement 
may be ordered are stated in Sched. IV, and it may not be 
ordered for any other offences (s. 26 (2)). The Schedule is long 
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and cannot be set out here, but it is made clear that there is 
power to disqualify for any period for (inter alia) pedestrian 
crossing offences, offences by learner-drivers, disobeying 
traffic signs, traffic lights and police signals, vehicle-lighting 
offences and offences under the Motor Vehicles (Construction 
and Use) Regulations, 1955, relating to the dangerous load or 
condition of a vehicle or its defective brakes, steering or tyres. 
There is no power to disqualify for other offences under those 
regulations, obstruction, not stopping after an accident or not 
reporting it, not producing a driving licence or insurance 
certificate or using a vehicle without an excise licence. The 
restrictions on disqualifying on first or second convictions for 
speeding or under the School Crossing Patrols Act, 1953, or 
for more than one month on first conviction for careless 
driving are unaffected. 


{t has been made clear that a person disqualified by virtue 
of a conviction as well as by an order may appeal against the 
disqualification and that it may be suspended prior to the 
hearing of the appeal (s. 28), e.g., on the ground that there 
are ‘“ special reasons.”’ 


Time after a conviction during which a disqualification is 
suspended or during which the offender was not disqualified, 
e.g., pending a successful appeal to the High Court against a 
finding of special reasons, will be disregarded in computing the 
period of his disqualification (s. 27 (2)). 


An aider and abettor of an offence for which the principal 
offender must be disqualified need not be disqualified (s. 26 (3)). 


Removal of a disqualification may not be sought until the 
expiration of the following periods from its imposition, (a) if 
the disqualification is for less than a year, six months ; (d) if it 
is for less than six years but not less than one year, one-half 
of the period of disqualification ; (c) in any other case, three 
years (s. 27 (1)). See ante, p. 624, as to disqualifications imposed 
before Ist November, 1956. 


Insurance offences 


Disqualification for offences under the Road Traffic Act, 
1930, s. 35, will no longer be compulsory but at the discretion 
of the magistrates (s. 29 (2) and Sched. IV). 


A person using a motor vehicle which does not belong to 
him in the course of his employment, and without knowledge 
or belief that such use is not covered by insurance, will not be 
guilty of an offence under s. 35 (s. 29 (1)). 


Dangerous driving, 


A new offence, triable at Assizes, has been created by s. 8, 
viz., causing death by reckless or dangerous driving of motor 
vehicles. This offence will normally be charged in lieu of 
“motor manslaughter.’’ If the jury are not satisfied that the 
defendant’s driving was the cause of the death, he may be 
convicted of reckless or dangerous driving. 


The penalties for reckless and dangerous driving of motor 
vehicles have been increased (s. 26 (1)). A person summarily 
convicted may be fined £100 plus four months’ imprisonment 
and may be given six months’ imprisonment on second or 
subsequent conviction. 


The disqualification on second conviction for dangerous 
driving must be for not less than nine months unless more 
than three years have elapsed since the previous conviction. 

The provisions of the Road Traffic Act, 1930, s. 11, are 
extended to the dangerous and reckless riding of pedal cycles 
and tricycles. Such offences carry a fine only (£30) on first 
conviction, and are not indictable (s. 11 of the new Act). 
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Careless driving 


The penalties have been increased and disqualification on 
second conviction may be for any period (s. 26 (1)). On first 
conviction the fine may be £40 and on second or subsequent 
conviction £80 plus three months’ imprisonment. 

The Road Traffic Act, 1930, s. 12, is extended to riding 
carelessly or without reasonable consideration by pedal 
cyclists and tricyclists. These offences carry a fine only 
(s. 11), viz., £10 on first conviction and £20 on second or 
subsequent conviction. 


“Under the influence of drink” offences 
Section 9 makes fresh provision as to being in charge of 
motor vehicles under the influence of drink or drug (as opposed 
to driving them). It will be optional for the court to disqualify 
on first conviction for this offence and it will be a defence if 
the defendant proves— 


(i) that at the material time the circumstances were such 
that there was no likelihood of his driving the vehicle so 
long as he remained unfit to drive ; and 

(ii) that between his becoming unfit to drive and the 
material time he had not driven the vehicle on a road or 
other public place. 


The offence is triable summarily or on indictment. The 
defendant may elect to be tried by jury, as on first conviction 
he may be sent to prison by magistrates for four months or 
fined £50. 

Section 15 of the 1930 Act is extended to riding (but not 
attempted riding) of pedal cycles and tricycles under the 
influence of drink. Such offences are not indictable and carry 
a fine only (£30) on first conviction (s. 11). 

A person convicted of driving (but not merely of being in 
charge) under the influence of drink or drug may be ordered 
to undergo a driving test (s. 26 (4)). 

Increased penalties are provided for offences of driving or 
attempted driving of motor vehicles under the influence of 
drink (s. 26 (1)). On summary conviction the fine is £100 plus 
four months’ imprisonment (six months on second conviction) 
and on indictment the imprisonment may be for two years. 


Warning of intended prosecution 

Warning pursuant to the Road Traffic Act, 1930, s. 21, is 
required when proceedings are contemplated against cyclists 
and tricyclists for dangerous or careless, &c., riding. The 
notice must be given to the offender himself, there being no 
“registered owners ’’ of these machines (s. 11). 

Like warning is also required when proceedings are contem- 
plated against the driver or rider of any vehicle (other than a 
pedal cycle or tricycle) for offences against the Road Traffic 
Act, 1930, s. 49 (disobeying traffic signs or police signals) and 
s. 50 (leaving a vehicle in a dangerous position) (s. 30 as read 
with s. 11). 

Pedestrian crossing offences 

Any person who contravenes the regulations will be liable to 
be fined £10 on first conviction and £25 on second or subsequent 
conviction (s. 46 (4)) and the licence of a motorist or motor 
cyclist may be endorsed or suspended, if the court wishes 
(Sched. IV). 

Reporting accidents 

It has been made clear that the Road Traffic Act, 1930, 
s. 22, does not apply when the only person injured is the 
driver of the motor vehicle or that vehicle or its trailer is the 
only one damaged, or the only animal hurt is one carried in 
that vehicle or its trailer (Sched. VIII, para. 15, reversing 
Tucker v, MacKenzie [1955] S.L.T, 367). 
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Sale of unroadworthy vehicles 
It will be an offence under the Road Traffic Act, 1934, s. 8, 
to sell or supply a motor vehicle which is in a dangerous 
condition as respects brakes, steering, tyres or lighting 
(s. 7, reversing Vinall v. Howard {1954| 1 All E.R. 458; 
98 Sot. J. 143, as to these matters). 


Driving licences 
The Minister of Transport may vary the minimum age for 
driving motor cycles (s. 10). We have already noted that as 
from Ist October, 1956, persons who have previously held a 
driving licence but have not renewed it in the last ten years 
must pass a test (s. 16). The police are given additional 
powers to require production of licences and certificates of 
insurance (s. 31). 
Carriers’ licences 
Conditions of an A, B or C licence as to the vehicle’s fit 
condition, permitted speed, weight and loading, as to the 
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driver’s hours and keeping of records apply whether the 
vehicle is being used for a purpose for which no licence js 
required or not (s. 43). 

Section 44 makes amendments as to suspension or revoca- 
tion of A and B licences. 


Traffic regulation and traffic signs 
Pedestrians must obey the signals of a constable engaged in 
regulating vehicular traffic in a road, under a penalty of £10 
(£25 on second or subsequent conviction) (s. 14). 
Warning of intended prosecution is required for offences of 
disobeying a traffic sign or police signal contrary to s. 49 of 
the Road Traffic Act, 1930 (s. 30). 


Miscellaneous provisions 
sy s. 12 (control of use of footpaths and bridleways for 
motor vehicle trials) local authorities are given powers of 
control in that behalf. Section 32 gives to the police additional 
powers to demand information as to the identity of drivers. 
G. S. W. 


A BANKRUPT’S INCOME 


THERE are several matters which arise in bankruptcy on 
which the Bankruptcy Act, 1914, gives little or no enlighten- 
ment, and one of those is the question of the income of a 
bankrupt during his bankruptcy. There is a lack of compre- 
hensiveness in the Act, and one gets the feeling that the Act 
was a patchwork of such ideas as happened to be canvassed 
at the time instead of a complete study of the things that 
needed to be covered. Perhaps the Bankruptcy Law 
Amendment Committee recently appointed will remedy 
some of these omissions. 

There are two distinct questions that need consideration 
in order to understand the problem of the bankrupt’s income : 
first, whether it vests in the trustee, and, second, whether 
the trustee may claim it, or a part of it, for the creditors. 
We shall see that it does not follow that that income which 
vests may be appropriated by the trustee wholly for the 
creditors. 

Section 38 (2) (a) of the 1914 Act provides that the property 
which passes to the trustee shall comprise “‘ all such property 
. be acquired by or devolve on (the bankrupt) 


as may . 
before his discharge.”” But is income falling in after 
adjudication “‘ property ’’? There is no definition of income 


in the Act, and though the definition of “ property ’’ is 
comprehensive, it is not immediately apparent that it includes 
“ income.” 

This omission is largely filled by decisions of the courts 
whereby it has long been laid down that the personal earnings 
of a bankrupt do not vest in the trustee whereas business 
profits do. The reason is that personal earnings arise from 
the exercise of his skill by the bankrupt and this exercise of 
skill is not something vesting in the trustee which may be 
hired out by the trustee at a price. Business profits, 
however, which expression seems to cover any profits 
earned by the use of capital goods or the employment of 
staff, vest in the trustee as property. Even as regards 
business profits, it must be realised that the bankrupt and 
his family are entitled to be maintained and therefore the 
trustee can retain only the surplus. In the case of personal 
earnings which do not vest in the trustee, there is power, 
again, to claim the surplus, but there are some circumstances 
where such an order will not be made. 


In the result, there are three types of case :— 

(a) Where the bankrupt’s income vests in the trustee 
and he seeks to claim the surplus for the creditors. 

(b) Where the income does not vest in the trustee, but 
there is a surplus and the trustee claims it. 

(c) Where the income does not vest, and it is one of those 
cases where no order will be made. 


A recent decision 

Dealing with (a), a question arose recently in Re Tennant’s 
Application {1956} 1 W.L.R. 874; ante, p. 509, where the 
bankrupt was a divorced woman in receipt of an income of 
£50 a month from her former husband under a deed of 
covenant. The bankrupt had agreed with her trustee that he 
should receive this income for the benefit of the creditors, 
but after the court had granted a discharge to the bankrupt 
(subject to two years’ suspension) she sought to revoke that 
arrangement and to claim the money for herself. The trustee 
in bankruptcy opposed that contention on the basis that the 
income was property which vested in him and that in 
consequence he might retain it. The court treated this 
income as being property which vested in the trustee, but 
held that the provisions of the Act under which a trustee 
may claim part of the income of the bankrupt apply whether 
the income vests or not. The relevant section is s. 51 (2), 
which provides that, where a bankrupt is in receipt of a 
salary or income, the court on the application of the trustee 
shall from time to time make such order as it thinks just 
for the payment of the salary or income to the trustee. The 
point was in fact covered by the earlier case of Re Huggins ; 
ex parte Huggins (1882), 21 Ch. D. 85. No doubt the reason 
for the rule is that the court may control what proportion 
of the income is to go to the bankrupt. Hence, the trustee 
must apply for such an order even where the income vests 
in him. 

Personal earnings 

As to (b), this would be confined to cases where the income 
was personal earnings because it is only such income which 
does not vest. This is not a provision of the Act, but a rule 
of common law engrafted on the law of bankruptcy. The 
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rule may be found in decisions as early as 1785 (Chippendall 
v. Tomlinson, 4 Doug. K.13. 318; 7 East 57n). Here s. 51 (2) 
will apply, but only in certain circumstances. It has been 
laid down in numerous decisions that the court will only 
make an order where the income in the form of personal 
earnings is payable under some binding obligation and is of 
a fixed or readily ascertainable sum, as where a man earns 
a weekly wage. Most of the decisions are of a negative 
character holding that the earnings were either not personal 
or else not sufficiently regular or certain to be the subject- 
matter of an order. Affleck v. Hammond [1912] 3 K.B. 162 
is a good modern treatment in the Court of Appeal. 


Park Lane and a Rolls Royce 
Case (c) gives us the clue how to live in Park Lane and 
drive a Rolls Royce though bankrupt. Your income must 
be “‘ personal earnings,’’ but it must be irregular enough (but 
constant enough !) to ensure that the court will not make an 
order. The court cannot ensure that a self-employed person 
will work to earn more than sufficient for his maintenance. 
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In theory, if he does earn more, the surplus vests in the 
trustee, but it is not practical to obtain that surplus. 

A striking case on this aspect of bankruptcy is Re Hutton ; 
ex parte Benwell (1884), 14 O.B.D. 301, where the bankrupt was 
an osteopath earning fees without the use of capital or a 
staff so that they were personal earnings, but not being payable 
under any contract as regular sums they were not such as were 
amenable to an order under s. 51 (2). Evidence was given that 
between May, 1883, and May, 1884, he had paid into his bank 
account sums amounting to {4,387 12s. 1d., nearly all of which 
had been paid out. His wife and child were living in France 
for health reasons and he was supplying them with money. 

Was the court’s decision that no order could be made 
really the only possible one ? Could they not have made an 
order that 5s. in the £ on everything earned above, say, 
£250 per annum be paid to the trustee? A gross income of 
nearly £5,000 with few overheads is a handsome one that 
would attract income tax to-day. Why should the tax 
authorities succeed where the creditors fail ? L.W.M. 


RUNNING DOWN CASES: CONDUCT BEFORE 
ACTION— III 


In this and the subsequent article the writer proposes to 
deal solely with the calculation of the victim’s special damages, 
indicating the information which must be obtained from the 
client as soon as possible in order to enable the solicitor to 
calculate these damages. 

It is apparent that in cases where a solicitor is consulted 
before his client has fully recovered from the effects of his 
injuries certain information is bound to be lacking until a 
later date, but the writer has always found it more convenient 
to obtain as much information as possible as early as possible 
in order that at a later date in calculating the loss of earnings, 
for example, it is only necessary to multiply the average 
weekly loss by the number of weeks’ absence rather than to 
start afresh and obtain the information about the pre-accident 
earnings from the client at a special and perhaps otherwise 
unnecessary interview. (The client will often have only a 
vague idea of his earnings, and a letter to his employers is 
advisable.) 

The special damages in a running down case can be dealt 
with under the following headings (the higher numbers in 
parenthesis are a continuation of the numbers in the 
questionnaire set out in the earlier articles on this subject). 
(34.) 1. Damage to vehicle :-— 

(a) Cost of repairs—an estimate or receipted bill 
is necessary. 

(») Total loss—the value of the car immediately 
before the accident must be ascertained. 


(35.) 2. Loss of use claim—hiring an alternative vehicle. 
(36.) 3. Loss of earnings—certificate from employers. 

(37.) 4. Loss of clothing and other property. 

(38.) 5. Husband’s claim for loss of wife’s services— 


domestic help. 


l'rom these special damages must be deducted :— 
(39.) 6. Benefits received from the Ministry of Pensions and 


National Insurance. 


It will, of course, be appreciated that in addition to the 
special damages which the victim suffers, he is also entitled 
to general damages for the personal injuries which he suffers, 
and the following elements have to be considered in assessing 
the probable amount that a court would award under this 
heading :— 


(a) Pain and suffering whilst incapacitated. 


(b) Loss of expectation of life. 
(c) Continuing disability, if any. 
(d) Prospective tuture loss of earnings. 


It is not within the scope of these articles to deal with the 
general principles of the remoteness of damage and causation, 
and before considering in detail the various headings of 
damages set out above it should here be pointed out that the 
plaintiff is under a duty imposed by the law to take all 
reasonable steps to mitigate the loss whictr he suffers conse- 
quent upon the negligent act, and this follows naturally from 
the fundamental basis for assessing special damages in civil 
claims—that the plaintiff should be compensated for the 
pecuniary loss naturally resulting from the breach of duty. 


Consequently, the plaintiff cannot claim any part of the 
damage which he sustains if it is due to his neglect to take 
any reasonable steps which he could have taken to mitigate 
his loss. He can, nevertheless, not be called upon to expend 
money to minimise the damages, nor can he be obliged to 
take any steps which a reasonable man would not normally 
take in normal business dealings. 


It is now proposed to consider in detail the various headings 
of special and general damages set out above. 


Special damages 
1. Damage to vehicle 
Here it is suggested that the plaintiff should obtain an 
estimate for the repair of the vehicle, and, if possible, two, 
on a competitive basis, before the repairs are commenced, 
unless the insurance company agree that repairs should be 
commenced prior to their own engineer’s examination or upon 
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the basis of a single estimate supplied by the garage by whom 
it is proposed the repairs should be carried out. The obtaining 
of two estimates may not be a practicable step if the vehicle 
is an immobile wreck in the hands of a particular garage or 
dealer. 

Just as the insurance company should be given information 
in the letter of claim about the injured party’s own physical 
condition, it is suggested that the insurance company or 
defendant may well be informed of the whereabouts of the 
vehicle, together with a brief description of its condition with 
an intimation that repairs will not be put in hand for seven 
days, and that if the company wishes to examine the vehicle 
in the meantime, it has those seven days in which to carry out 
the inspection. 

Difficulties arise where the vehicle becomes a total loss or a 
constructive total loss. The latter expression indicates the 
situation arising where the cost of repairs to make the vehicle 
roadworthy exceeds the pre-accident market value of the 
vehicle. 

If a vehicle in reasonable condition becomes a total loss it 
is obvious that the plaintiff will wish to claim upon that basis, 
and it is normally a condition of his right to claim as for total 
loss that he should surrender the subject matter of the claim, 
that is to say, the wreckage, to the defendant. 


If the vehicle is rather older, however, and therefore more 
likely to come within the description of a constructive total 
loss, the question of an offer made by an insurance company 
upon the basis of total loss is a vexed point. The insurance 
company normally attempt to settle a case by paying their 
assessor’s estimate of the pre-accident market value of the 
vehicle and in most cases foregoing their right to take posses- 
sion of the subject matter of the claim. In small claims, where 
the difference between the pre-accident market value and the 
estimated cost of repairs is small, it is suggested that if the 
solicitor presses for a settlement on the basis of the estimated 
cost of repairs, he will probably achieve a figure near to this, 
as it is not an economic proposition for the insurance company 
to fight overlong over a small amount. Gourley’s case, 
referred to in detail in a subsequent article, has indicated that 
the successful plaintiff is not to make a profit from the 
defendant’s wrongdoing but is to be put, so far as money will 
do it, in the same position in which he was prior to the 
accident. 

He is, therefore, not entitled to expect a ‘“‘ new ”’ vehicle or 
even a vehicle of which substantial parts are new, but he is 
nevertheless entitled to some recompense for his trouble in 
buying a replacement (or notionally buying it) if a settlement 
on a constructive total loss basis is sought. This gives some 
force to the solicitor’s claim on behalf of his client that he 
should receive more than the pre-accident market value. 


’ 


“ The Solicitors’ Journal ” 
Saturday, October 6, 1956 


A useful guide to the pre-accident value of a vehicle is a 
publication called “ Glass’s Guide,” published by William 
Glass, Ltd., of Elgin House, Heath Road, Weybridge, Surrey. 
Unfortunately, this publication is issued only to subscribers 
to it, who must be members of the motor trade, but it is within 
the writer’s knowledge that a member of this company has 
been subpoenaed to give expert evidence upon the value of a 
particular age and type of vehicle, and if information can be 
obtained through a local garage of the quotation in this guide, 
it will prove very useful. 


2. Loss of use 

The owner of any chattel who is deprived of its use by a 
negligent act can recover substantial damages for this depriva- 
tion although he may in fact have incurred no out-of-pocket 
expenses. 

This principle is well established in the decided cases, and 
damages may be recovered for loss of use, even though the 
vehicle is not put back into a roadworthy condition. In other 
words, the plaintiff may recover the estimated cost of repairs, 
and in addition a sum by way of compensation for loss of use 
during the period that it is estimated that the repairs would 
have taken, had they in fact been carried out, and he may of 
course apply this money in any way he sees fit. 

It is suggested therefore that when requesting an estimate 
for repairs the estimator should be asked to include in the 
estimate a reference to the time which it is expected will be 
necessary for the repairs to be completed. 

Hiring alternative means of transport.—This is a proper 
element in the calculating of special damages and the main 
difficulty is to know what is a proper figure to include for the 
cost of hiring an alternative vehicle. Upon general principles 
the writer sees no reason why the claim should not include the 
cost of hiring a vehicle of a similar type and age to that which 
has been damaged, or a reasonably accessible alternative. If 
the damaged vehicle is a relatively old vehicle an approxima- 
tion is the most that can be hoped for, as older vehicles are not 
frequently hired out by reputable and_ well-established 
companies. A company whose charges are approximately the 
same as those normally charged in the car and motor bicycle 
hire trade should be approached for an estimate or quotation 
which will probably be allowed by the insurance company, less 
of course some allowance to the insurance company for the 
wear and depreciation which the plaintiff's own vehicle is not 
suffering during the period of hire. Some indication of the 
amount which may have to be paid to hire a car can also be 
found in the advertisement columns of most newspapers, and 
this will vary according to the season of the year and the type 
of car. If even a moderate mileage is covered weekly, a figure 
of 10 to 20 guineas per week is not excessive for a car, and 
£2 10s. to 4 guineas a week for a motor bicycle. ].G.F 





The arrangements of the MANSFIELD LAw CLuB for the 
Michaelmas Term will be as follows: Thursday, 11th October : 
‘* The right Conduct of Business,’’ by the Rt. Hon. Lord Justice 
Denning. Thursday, 25th October: ‘‘ Clauses for Exemption 
from Common Law Liability in Business Contracts,”’ by Mr. Clive 
M. Schmitthoff, LL.D., Barrister-at-Law, M.I.Ex. Thursday, 
8th November: ‘‘ Executors and the Private Company,” by 


Mr. H. D. G. Trew, LL.B., Barrister-at-Law, Assistant Manager 
of the Trustee Department, Westminster Bank, Ltd. 
22nd November : 
by Mr. W. A. 
The Chartered Insurance Institute. 
A moot on 
Mr. Justice McNair. 


Thursday, 
“‘Insurance Law: Some Basic Principles,” 
Dinsdale, Ph.D., B.Com., Director of Education, 
Thursday, 6th December : 
the sale of goods. In the chair: The Hon. 
The Lent Term will be opened by the 


Rt. Hon. the Lord Chancellor, Viscount Kilmuir, who will give 
an address on 10th or 17th January, 1957. A further announce- 
ment will be made. All meetings will be held at the City of 
London College, Moorgate, London, E.C.2, and will begin at 
6 p.m. The meetings will be preceded by an informal tea in 
Room 114 for members and their guests. Visitors are welcome 
at all meetings. 


It is regretted that owing to pressure on space it has been 
necessary to postpone publication of the second part of the 
article on ‘ Speed Limits” (p. 706, ante). It is hoped to include 
it in next week’s issue. 








Wi 
Wi 


fo: 


orc 
of b 


Ss. J 
The: 


pr 
m 


to 


th 


de 
rel 

| 

un 
Th 
there 
cond: 








—_— "Fe 


\e 


a 








“ The Solicitors’ Journal " 
saturday, October 6, 1956 


[Vol. 100] 727 


ENFORCEMENT OF A BILL OF SALE 


Bits of sale are an unsatisfactory form of security. From 
the point of view of the grantee they bristle with pitfalls of 
a highly technical nature, whilst only providing him with a 
security which is far from invulnerable. From the point of 
view of the grantor once a bill is registered against him his 
credit is to all intents and purposes destroyed, at any rate 
as far as orthodox financial circles are concerned. 

Nevertheless, bills of sale are still given as security, and in 
this article it is proposed to consider the remedies of the 
holder of a bill of sale and the procedure for enforcing a bill. 
It will be assumed (possibly optimistically) that the bill 
itself is unassailable, as are also the attendant formalities as 
to attestation, registration, etc., although in practice, when 
acting for the grantor, these are the first points a solicitor 
will go for. It will also be assumed that the bill is given by 
way of security for payment of money and is in the statutory 
form given in the Schedule to the Bills of Sale Act (1878) 
Amendment Act, 1882. 


What is a bill of sale ? 

It is not proposed to discuss the requisites of the Acts as 
to the grant of a bill of sale, or the innumerable cases where 
particular transactions have, or have not, been held to fall 
within the scope of the Acts. It is, however, useful to 
consider what, exactly, is a bill of sale by way of security. 
It is, first and foremost, a mortgage of personal chattels 
although, for the protection of the grantor, the remedies of 
the grantee are circumscribed by statutory restrictions. It 
was described by Lord Esher, M.R., in Johnson v. Diprose 
1893} 1 QO.B. 512 (at p. 515) as: “a document given with 
respect to the transfer of goods or chattels, used in cases 
where possession is not intended to be given.”’ The two 
important points in the case of an assignment -by way of 
security are that the property in the goods or chattels passes 
to the grantee whilst, almost invariably, possession remains 
in the grantor. This may have unfortunate results where 
there is a distress for rent, rates or taxes, or in cases where 
the reputed ownership provisions of the Bankruptcy Act, 
1914, are applicable. 


Remedies of the holder 
In the case of an assignment by way of security the goods 
or chattels are not liable to seizure or to be taken possession 
of by the grantee for any cause other than those specified in 
s. 7 of the Bills of Sale Act (1878) Amendment Act, 1882. 
These causes are :— 

(1) Default in the payment of sums secured at the time 
provided, or performance of any covenant necessary for 
maintaining the security. 

(2) If the grantor becomes bankrupt, or suffers the goods 
to be distrained for rent, rates or taxes. 

(3) If the grantor fraudulently removes the goods or allows 
them, or any of them, to be removed from the premises. 

(4) If the grantor unreasonably fails, upon written 
demand, to produce to the grantee his last receipts for 
rent, rates or taxes. 

(5) If execution is levied against the goods of the grantor 
under any judgment at law. 

These causes are exhaustive. The remedies to be considered 
therefore only arise when one or more of the foregoing 
conditions are satisfied. 


The remedies of the holder are to seize the goods, to sell 
them and to apply the proceeds of sale in satisfaction of his 
debt. Each of these steps will be considered in turn. 


Seizure 

The grantee, or his duly authorised agent, should attend at 
the premises of the grantor, accompanied by bailiffs, and 
demand payment and in default of payment put the bailiffs 
into possession. The bailiffs are not strictly necessary but, 
as the goods have to remain on the premises for five days, 
their employment may save the grantee some personal 
inconvenience. 

If the grantee is a limited company great care should be 
exercised before any action is taken to ensure that the person 
acting on behalf of the company is validly appointed. Certain 
recent decisions in the sphere of landlord and tenant have 
shown a tendency by the courts to insist on meticulous 
regularity in such matters. 

If the bill provides that the sum secured thereby is payable 
on demand, then reasonable notice, according to the circum- 
stances of the case, must be given. In Moore v. Shelley 
(1883), 8 App. Cas. 285, substantial damages were awarded 
where the bill provided that the plaintiffs were to remain in 
possession until there was a default in payment after a demand 
in writing made in a specified manner. Such a demand was 
made to the wife of one of the plaintiffs during their absence 
by a person representing himself as the agent of the defendants. 
Upon non-payment the defendants at once entered into 
possession, and seized the property. It was held that non- 
payment before the plaintiffs had had a chance of investigating 
the alleged agency did not constitute default. On the other 
hand, in a case where demand was made on the premises to 
the grantor’s wife, when the whereabouts of the grantor were 
unknown, seizure was, in the circumstances of that case, 
justified (Wharlion v. Kirkwood (1873), 29 L.T. 644). 


Relief and restriction on seizure 

By the proviso to s. 7 of the Bills of Sale Act (1878) 
Amendment Act, 1882, the grantor may, within five days 
from the seizing or taking possession of the chattels, apply 
to the High Court, and the court, if satisfied that the cause 
of seizure no longer exists, may restrain the grantee from 
removing or selling the chattels. 

On an interlocutory application by the grantor for an 
injunction to restrain the grantee under a bill of sale from 
selling, or continuing in possession, relief will only be granted 
on the terms that the grantor pays into court the full amount 
the grantee alleges to be due, unless the bill is clearly invalid 
or it is obvious that the grantee is claiming too much (Hill v. 
Kirkwood (1880), 42 L.T. 105; Pearce v. Kirkwood (1898), 
105 L.T. Jo. 424). 

By s. 13 of the same Act all personal chattels seized, or of 
which possession is taken, under or by virtue of any bill of 
sale shall remain on the premises where they were seized, 
or so taken possession of, and shall not be removed or sold 
until after the expiration of five clear days from the day they 
were so seized or taken possession of. Notwithstanding this 
section, in order to defeat a landlord’s right of distraint for 
rent the goods may be removed before the expiration of the 
five days with the consent of the grantor. Section 13 of the 
Act is for the benefit of grantors only, and the grantor’s land- 
lord has no right of action against the grantee because of such 
removal (Lane v. Tyler (1887), 56 L.J.0.B. 461 ; Tomlinson 
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v. Consolidated Credit & Mortgage Corporation (1889), 24 
O.B.D. 135). 

Normally it will be necessary to leave a man in possession 
during the period of five days. 

Section 13 provides that the goods are to remain on the 
premises where seized. Sometimes an odd situation may 
arise, as in O'Neil v. City & County Finance.Company (1886), 
17 QO.B.D. 234, where a horse and carriage, subject to a bill 
of sale, were seized in a public street. They were then 
removed to the grantee’s premises and subsequently sold. 
It was held that the seizure in the street was lawful and, in 
the absence of actual damage arising from the removal 
within five days, no action would lie. 

The possible application of the Reserve and Auxiliary 
Forces (Protection of Civil Interests) Act, 1951, should also 
be considered. 

Removal and sale 

After the expiration of the five days the grantee may 
remove the goods and sell them. The method of sale is not 
prescribed by statute. Whether the sale is to be by private 
treaty or by public auction is for the grantee to decide in the 
light of the normal considerations governing the mode of 
exercise of a mortgagee’s power of sale. He must keep 
within the terms of his power of sale, act bona fide, and take 
reasonable precautions to secure a proper price. 

In drawing bills of sale it is useful to remember that a 
clause giving the grantee power to sell the goods by private 
treaty or by public auction, on or off the premises, has been 
held to be a clause necessary for the maintenance of the 
security, and does not vitiate the bill of sale (Bourne v. 
Wall (1891), 64 L.T. 530). On the other hand, a clause enabling 
the grantee to sell the goods or to have them valued and to 
purchase them at such valuation will render the bill of sale 
void (Lyon v. Morris (1887), 19 0.B.D. 139). 

No matter how good the title of a holder ef a bill of sale 
may be he has no right to remove goods from the possession 
of a receiver without leave of the court (Re Mead, ex parte 
Cochrane (1875), L.R. 20 Eq. 282). In the unusual case of 
a bill of sale granted by a limited company, it is thought that 
the principle would only apply to a receiver appointed by 
the court and not to a receiver appointed by debenture- 
holders out of court. Even though the grantee was in 
possession of the goods before the appointment of a trustee 
in bankruptcy he cannot remove the goods after a trustee 
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in bankruptcy has been appointed unless he first obtains 
leave of the court (Re Fells, ex parte Andrews (1876), 4 
Ch. D. 509). 
Application of proceeds of sale 

The power to sell the chattels assigned by a bill of sale 
carries with it implied trusts with regard to the application 
of the money produced by the sale. 

In Re Cleaver, ex parte Rawlings (1887), 18 Q.B.D. 489, 
the bill of sale contained a declaration that the grantee was 
to retain out of the sale money :— 


1. Any principal outstanding. 
2. Interest due. 
3. Costs of— 

(a) entering the grantor’s premises and discharging 
any distress, execution or other incumbrance on the 
chattels assigned, 

(b) seizing the goods, and retaining and keeping 
possession thereof, 

(c) removal and warehousing and valuing, 

(d) sale, including costs of inventories, catalogues and 
advertising. 

The Court of Appeal held that the trusts declared of the sale 
money were such as might reasonably and properly be 
inserted, and did not differ from the trusts that would have 
been implied in the absence of express trusts. 


Conclusion 

The most noticeable thing about the law relating to thie 
enforcement of bills of sale is the absence of any modern 
cases dealing with this aspect of the subject, and it seems 
probable that this form of security is dying out. It is perhaps 
not an unfair criticism of the present-day law to say that it 
tends to favour the debtor at the expense of the creditor, 
the borrower at the expense of the lender, and, if this is true, 
it seems unlikely that there will be any revival in the use of 
bills of sale. In some cases there has been a tendency to 
resort to a hire-purchase transaction in circumstances where, 
before the advent of hire-purchase, a bill of sale might have 
been the only means of obtaining the necessary finance. 
Nevertheless, as grantors of bills of sale are generally 
impecunious, the legal aid scheme may ‘one day assist in 
providing an up-to-date authority on the enforcement of 
bills of sale. H.N.B. 





DEVELOPMENT PLAN 
PLYMOUTH DEVELOPMENT PLAN 


On 11th September, 1956, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. <A certified copy of the plan, as approved by the Minister, 
has been deposited at the office of the City Engineer and 
Surveyor, Westwell Street, Plymouth. The copy of the plan 
so deposited will be open for inspection, free of charge, by all 
persons interested between the hours of 9.30 a.m. to 12.30 p.m. 
and from 2.45 p.m. to 5 p.m. on Mondays to Fridays and from 
9.30 a.m. to 11.30 a.m. on Saturdays. The plan became operative 
as from 21st September, 1956, but if any person aggrieved by the 
plan desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approval 
of the plan, he may, within six weeks from 21st September, 1956, 
make application to the High Court. 


SHREWSBURY RENT TRIBUNAL AMALGAMATION 

The existing rent tribunal at Shrewsbury has been closed and 
the Shropshire part of the area amalgamated with the Wolver- 
hampton and Walsall Tribunal with an office at Wolverhampton, 
and the Herefordshire part of the area with the Cheltenham 
Tribunal with an office at Cheltenham. The Minister of Housing 
and Local Government has terminated the existing members’ 
appointments and appointed the following persons to the new 
tribunals: WOLVERHAMPTON AND SHREWSBURY COMBINED 
TRIBUNAL, Chairman: Mr. A. Darbey; Member and Reserve 
Chairman: Mr. P. C. Northcote; Member: Mr. T. Griffiths ; 
Reserve Members: Mr. D. S. Goodwin, Mr. W. G. Ratcliffe, 
Mrs. E. M. Tongue, Mrs. Lily Mart. ‘The office of the new 
tribunal will be at the County Court, Castle Street, Wolver- 
hampton. Telephone number: Wolverhampton 23985/9. 


CHELTENHAM TRIBUNAL.—Chairman : Mr. W. A. N. Davies; 
Member and Reserve Chairman : Mr. J. J. Edmonds; Member : 
Mr. W. H. Parker; Reserve Members: Mr. C. G. Bentley, 
Mr. A. D. Somevail. The office of the new tribunal will be at 
1 Wolseley Terrace, Oriel Road, Cheltenham, Gloucestershire. 
Telephone number: Cheltenham 5875. 
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Company Law and Practice 


THE MINORITY SHAREHOLDER’S ACTION—II 


Two of the exceptions to the rule in Foss v. Harbottle requiring 
a resolution to be passed by the shareholders in general 
meeting before any act is done on behalf of a company were 
discussed at p. 710, ante. 

The third exception to Foss v. Harbottle is where directors 
of the company have been guilty of improper conduct ; 
they may then be sued by any shareholder suing on behalf 
of all the other shareholders, with the company joined as a 
co-defendant. Thus, in Cook v. Deeks {1916} 1 A.C. 554 
directors were enjoined from appropriating the company’s 
property for their own use even though they had procured 
a resolution in general meeting (where they controlled the 
greater part of the voting power) approving their doing so. 
In Tiessen v. Henderson [1899] 1 Ch. 861 a director was 
prevented from making a secret profit out of a transaction 
which was sanctioned by a gencral meeting called by notices 
which did not disclose his interest. In Kaye v. Croydon 
Tramways Co, [1898] 1 Ch. 358 the company was in similar 
circumstances enjoined from carrying out a_ transaction 
which would result in the directors making such an undisclosed 
secret profit. In Baillie v. Oriental Telephone Co. {1915} 
1 Ch. 503 the company was enjoined from giving effect to 
a resolution conferring remuneration on its directors for acting 
as directors of its subsidiary, when the notice calling the meeting 
specified the remuneration proposed as a percentage of the 
subsidiary’s profits, but did not disclose that the subsidiary’s 
profits were exceptionally large and that the remuneration 
would consequently be excessive. In Shaw v. Holland 
(1900] 2 Ch. 305 directors were required to pay to the company 
the profit they had made by issuing shares to themselves 
at prices below their current market value. But where a 
director entered into a contract with his own company and 
made a profit out of the transaction he was not required to 
hand over the profit to the company when the contract had 
been sanctioned by a general meeting after full disclosure 
of his interest to it, even though the resolution was procured 
by the director’s own majority voting power (Burland v. 
Earle [1902] A.C. 83; N.W. Transportation Co. v. Beatty 
(1887), 12 App. Cas. 589). 

A director may, therefore, be sued by a shareholder in a 
representative action not only where he has been guilty of 
fraud or oppression ; Cook v. Deeks is the only case where there 
was fraud, the other cases involving merely breaches of 
fiduciary duty to the company. It is also clear that the 
shareholder may sue whether or not the director controls the 
voting power in a general meeting; Cook v. Deeks is the 
only case where the directors did control the voting power. 
It follows that the third exception to Foss v. Harbottle is 
wider than the second, but the difficulty is to discover its 
limits. Pavlides v. Jensen decides that a representative 
action cannot be brought when the only complaint against 
the director is that he has been negligent in managing the 
company’s affairs, but it is doubtful whether it is correct in 
holding that he may only be sued in such an action if he has 
committed an illegality, or engaged in an ultra vires transaction 
or been guilty of fraud. The only deduction possible in the 
present unsatisfactory state of the authorities is that a 
director may be sued when he has knowingly or intentionally 
acted in breach of his duty to the company, but not when he 
has merely been careless in discharging those duties. If this 


reading of the law is correct, it means that the actual decision 
in Foss v. Harbottle has been overruled ; in that case a share- 
holder brought a representative action against directors for 
the fraudulent misapplication of the company’s property, 
but he was held not entitled to sue. 


Defective notice or non-disclosure of directors’ 
interests 

As a fourth exception to Foss v. Harbottle it is often 
claimed that when a resolution has been passed in general 
meeting without proper notice of it being given as required 
by the Companies Act, or without the interests of the directors 
being properly disclosed by the notice convening the meeting, 
a shareholder may sue on behalf of himself and his fellow 
shareholders for a declaration that the resolution is void 
and an injunction to prevent it being put into effect. In so far 
as the resolution is invalid for non-compliance with the 
Companies Act, the shareholder may sue under the first 
exception. In so far as non-disclosure by the directors is 
complained of, such non-disclosure is invariably designed to 
cover up some breach of duty to the company, and the breach 
of duty is itself actionable by a shareholder under the third 
exception. To pretend that cases like 7vessen v. Henderson, 
Kaye v. Croydon Tramways Co. and Baillie v. Oriental 
Telephone Co. were so decided simply because the validity of 
a resolution was involved, would produce the incongruous 
result that the breaches of duty by the directors in those cases 
would not have been actionable at all if the directors could 
have carried out their plans without the sanction of a general 
meeting. 


Threatened breach of memorandum or articles 


Lastly, standing by itself is the case of Salmon v. Quin & 
Axtens, Ltd. {1909} 1 Ch. 311. In that case the articles of 
association provided that certain property of the company 
should not be disposed of without the consent of the three 
managing directors. One managing director refused his 
consent and the two others procured an ordinary resolution 
in general meeting sanctioning the sale,*which they then 
proposed to carry out. The dissenting director brought a 
representative action to restrain the company from selling, 
and an injunction was granted to him. The explanation of 
Salmon’s case appears to be this. If a wrong has _ been 
committed against a company the shareholders may by 
ordinary resolution resolve that the company shall not sue 
in respect of it, and then, except in the cases dealt with 
above, no shareholder can sue himself (oss v. Harboittle). 
If a wrong is threatened in the future, and the wrong involves 
a breach of the company’s memorandum or articles of 
association, the shareholders cannot sanction it by an ordinary 
resolution because to do so would involve altering (admittedly, 
for one occasion only) the memorandum or articles in a way 
which is not authorised by the Companies Act. Consequently, 
any shareholder may sue to prevent the threatened breach 
since, in substance, he is suing to prevent the commission of 
an act which the Companies Act makes illegal. RRP 





Mr. C. A. Wrtmot, senior assistant solicitor to Ipswich 
Corporation, has been appointed borough coroner for Ipswich 
in succession to Mr. C. T. Dawson, who has resigned. 
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A Conveyancer’s Diary 
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GENERAL CHARITABLE INTENT 


Two recently reported cases show how elusive is this concept 
of a “ general charitable intent’ and how difficult it is to 
apply the principle of presumed intention in order to determine 
whether it is present. So difficult, indeed, that in a particular 
class of case, as has been recognised on the highest authority, 
the absence of a general charitable intent can be disregarded, 
and the property in question nevertheless applied as if such 
an intent were present. 

The first of the two cases is Re Cooper's Conveyance Trusts 
(1956) 1 W.L.R. 1096, and p. 620, ante. A piece of land was 
conveyed to trustees upon trust for a particular charitable 
purpose, an orphan girls’ home, and it was provided by the 
conveyance that on failure of the said trust the land should 
be held, in effect, in trust for the person who should then be 
entitled to a certain mansion house (it was the mansion house 
in which the donor was living at the date of the conveyance). 
The girls’ home was eventually closed. The gift over in 
defeasance of the original charitable trust was clearly void 
for infringement of the rule against perpetuities, and the 
question arose whether the land ought to be held upon such 
charitable trust as the court might direct by a scheme for 
the administration thereof cy-prés, or whether it was held on a 
resulting trust for the persons entitled to the residuary real 
estate of the donor (she had died before 1926). 


Limited or perpetual gift to charity ? 

The rule applicable to the determination of this kind of 
problem, which is well established as appears from several 
authorities cited in the judgment of Upjohn, J., was stated 
by the learned judge in the following words : Where in terms 
an absolute and perpetual gift to charity is made with a 
gift over on cesser which fails for remoteness or some other 
reason, the original perpetual gift to charity remains; but 
where there is a gift to charity for a limited period then the 
undisposed-of interest reverts to the grantor. The decision 
was that, on the construction of the conveyance, and in view, 
particularly, of the provision for the disposition of the 
property upon the failure of the trust for the girls’ home, 
this was a gift to charity for a limited period and was thus 
subject to reverter to the estate of the donor. 

But in his argument for a cy-prés application of the property 
the Attorney-General referred to a number of authorities to 
establish the proposition that when once a charitable gift 
has taken effect (as distinct from an initial failure through 
impracticability or lapse during the testator’s lifetime) the 
question of general charitable intent, proof of which is 
normally a pre-requisite of a cy-prés application, is irrelevant. 
Upjohn, J., thought that the matter was really one of language, 
and referred to a passage in Tudor on Charities (5th ed., 
p. 141), which runs as follows: “ The importance of the 
distinction [between gifts for a particular charitable purpose 
which can be construed as gifts with a paramount intention 
to devote the subject-matter for a general, rather than a 
particular, charitable purpose, and gifts for a particular 
charitable purpose where no such paramount intention can 
be inferred—Re Wilson [1913] 1 Ch. 314, 320] lies in the fact 
that the cy-prés principle is confined to property given with 
a general intention of charity. There is an exception to this 
rule concerning property given absolutely and perpetually 
to charity, and which has vested in the charity: in such 


circumstances a rule of convenience has grown up that on the 
subsequent failure of the trusts, the fund can be applied 
cy-prés irrespective of the donor’s intention.”’ 


Contributions to charitable fund 


With this explanation it is possible, not to reconcile this 
decision with the other of the recent cases I referred to, 
but to see how the two can stand together. In Re Ulverston 
and District New Hospital Building Trusts [1956] 3 W.L.R. 
559, and p. 603, ante, an appeal was made for contributions, 
and contributions were collected for, a fund known as the 
Ulverston and District New Hospital Building Fund. The 
amount collected was insufficient for the purpose of the 
fund, which as is evident was the building of a new local 
hospital, and the National Health Service Act, 1946, having 
come into operation the trustees sought the directions of the 
court as to its disposal. The dispute was similar to that in 
Re Cooper's Conveyance Trusts: was the fund held upon a 
general charitable trust, to be administered by the court 
cy-prés, or was it, or any part of it, held on a resulting trust 
for the persons who had contributed ? 

The possibility envisaged in the form of this question, 
that part only of the fund might be held on a resulting trust 
with the consequence that the remainder only was applicable 
cy-prés, was no doubt the result of the decision of Upjohn, J., 
in Re Hillier’s Trusts [1954] 1 W.L.R. 9. The learned judge 
there held, in regard to contributions collected for the purpose 
of building a new hospital in another area which purpose 
also became impossible of fulfilment, that contributions 
which had been made anonymously and which the con- 
tributors could not, therefore, in his view, ever have expected 
to see again, were applicable cy-prés, but that contributions 
made by contributors in such a way that the contributors 
could be traced were held on a resulting trust for such con- 
tributors. The Court of Appeal varied this decision by 
holding that, on the facts, no contributors were entitled to a 
return of their contributions: the intention behind the gifts 
was a general charitable intent (see [1954] 1 W.L.R. 700). 

In another case decided in the last few years on this question 
of a possible resulting trust to contributors to a charitable 
fund or purpose, the learned judge said that “ no case of this 
sort is binding in any other case. I can only decide this case 
on its own merits” (per Harman, J., in Re British School of 
Archeology {1954] 1 W.L.R. 546, at p. 553). As an illustration 
of the force of this observation, the Court of Appeal, who 
had decided in Re Hillier’s Trusts that there was no resulting 
trust for the contributors, in the Ulverston case decided that 
there was, wherever the contributors could be identified. 
The judgment of Jenkins, L.J., which was the leading judg- 
ment in this case, is important in this, that he rejected the 
view which had been expressed in earlier cases and which 
by reiteration had acquired a considerable force, that 
anonymous contributions could not be the subject of a resulting 
trust in these cases but must always be presumed to have 
been given out and out for charity. In his view (and it is, 
in the circumstances, the view of the Court of Appeal) any 
contributor, that is, whether he put his contribution into a 
collecting box or paid for admittance to some function 
organised with a view to raising funds for the purpose in 
question, who is able to prove conclusively that he in fact 
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subscribed some specified amount, would be entitled to have 
that amount returned to him in the event of the failure of 
the purpose on exactly the same terms as those who con- 
tributed under their names. This view necessarily involves the 
further proposition that it cannot be inferred from the mere fact 
of the anonymity of a contributor that in making his contribu- 
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tion out and out he intended it to be applied generally for 
charitable purposes. On the failure of the expressed purpose, 
therefore, anonymous contributions may, if no general 
charitable intent can be inferred from the circumstances in 
which the contributions were solicited and made, fall to be 
treated as bona vacantia. “ABC” 


Landlord and Tenant Notebook 


INCIDENTS OF A “CONTINUED ” TENANCY 


Tue method of conferring security of tenure adopted by 
Pt. II of the Landlord and Tenant Act, 1954, and applicable 
to tenancies of business premises, can be contrasted as well as 
compared with those used by rent control and by agricultural 
legislation. The Rent and Mortgage Interest Restrictions 
Acts, 1920 to 1939, protect the so-called “ statutory tenant ”’ 
by giving him “no estate or property at all, but a purely 
personal right to retain possession of the property” (Roe v. 
Russell [1928] 2 K.B. 117 (C.A.)); the tenant farmer who 
serves an effective counter-notice (Agricultural Holdings 
Act, 1948, s. 24 (1)) becomes or remains a tenant from year 
to year. But the Landlord and Tenant Act, 1954, Pt. II, is, 
perhaps deliberately, very vague about consequences. By 
s. 24 (1) ‘a tenancy to which this Part of this Act applies 
shall not come to an end unless terminated in accordance 
with the provisions of this Part of this Act.” The effect of 
s. 25 (6) is that, if the tenant does not want to go, the landlord 
will have to bring his case within one of the seven sets of 
circumstances named in s. 30 (1) (a) if he is to recover possession ; 
none of these may be available, nor is there any reference 
to the death of the tenant, which, in the case of rent control 
(Increase of Rent, etc., Restrictions Act, 1920, s.-12 (1) (g) ; 
Moodie v. Hosegood {1952} A.C. 61) and of agricultural holdings 
(Agricultural Holdings Act, 1948, s. 24 (2) (g)), imposes some 
limit on security of tenure. 


In this article I propose to consider the case of a tenancy 
“continued”’ after expiry of a fixed term, neither party having 
taken any action. In our issue of 21st July last, “‘ Escrow” 
suggested that the ‘‘ Notebook ”’ might deal with the question 
of replacement, by reason of repairing covenants, of a house 
demised for 999 years of which house nothing but of which 
term 666 years remain. I have not responded, but perhaps 
some of the points I contemplate will have some bearing on 
such questions (as might Jones v. Chappell (1875), L.R. 
20 Eq. 539, and Doherty v. Allman (1878), 3 App. Cas. 709). 


Nature of the interest 

Has the tenant under such a continued business tenancy 
a ‘term of years absolute ’’—the words are of course those 
of the Law of Property Act, 1925, s. 1 (1) (6)—and thus 
an estate in land, or has he merely a purely personal right 
to retain possession of the property ? 

In support of the view that his right is purely personal, 
it might be urged that s. 23 of the Landlord and Tenant 
Act, 1954, the opening section of Pt. II, applies that Part 
“to any tenancy where the property comprised in the tenancy 
is or includes premises which are occupied by the tenant and 
are so occupied for the purposes of a business carried on by 
him ...’”’ and that s. 24 (3) does contemplate change of status: 
“(a) where a tenancy to which this Part of this Act applies 
ceases to be such a tenancy,” etc.; “ (b) where, at a time 


when a tenancy is not one to which this Part of this Act 
applies,”’ etc. 

But the changes of status so contemplated really assume 
the existence and continued existence of a tenancy ; and the 
interpretation section of the Law of Property Act provides 
that ‘‘ term of years absolute’ means “a term of years. . . 
either certain or liable to determination by notice, re-entry, 
operation of law”’ and “in this definition the expression 
“term of years’ includes a term for less than a year... .” It 
may be that the notice in the prescribed form by which a 
landlord is to terminate (or try to terminate) a tenancy 
(Landlord and Tenant Act, 1954, s. 25) and the notice in 
writing, not in any prescribed form, by which a fixed term 
tenant may terminate his tenancy (7bid., s. 27) had not been 
thought of when the Law of Property Act, 1925, was passed ; 
but the “ by notice” appears to cover them. 

Further, the words of s. 26 (1): ‘A tenant’s request for a 
new tenancy may be made where the tenancy under which he 
holds (hereinafter referred to as ‘the current tenancy’)”’ are 
hardly consistent with anything but an estate in land. 


Alienation 


If this be right, it follows that such a continued tenancy 
can be assigned—and that the premises can be sub-let—the 
landlord being (subject to what the old agreement may say) 
unable to recover possession unless qualified by virtue of 
s. 30 (1) (a), which does not mention alienation. It may not 
be easy, but it should not be impossible, for a shopkeeper 
contemplating retirement after the expiration of his term to 
find an alienee, and it may pay him better than would the 
result of a request and application for a new tenancy the 
rent of which might be higher than what he was paying. 

But when it comes to conveyancing and the problem of 
drafting an assignment or underlease, I propose to take a 
leaf out of ‘‘ Escrow’s ”’ book and refer the matter to “ A BC.” 


Upkeep 

The old tenancy will usually have provided for this by 
covenants of a continuing nature. But difficulties may 
arise, and do not appear to have been foreseen by the Legis- 
lature, when in the case of a fixed term there is an obligation 
to do certain things at certain intervals. 

Take the case of a shop or offices let for a term of fourteen 
years, continued after expiration by Pt. II of the Landlord 
and Tenant Act, 1954; the lease obliged the tenant to paint 
the outside once in every three years, the inside once in every 
seven years, of the said term. In view of the words italicised, 
it would hardly be possible to argue that such an obligation 
became an incident of the continued tenancy ; still less could 
a new tenancy be said to incorporate covenants which 
mentioned specific years, as did that examined in 
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Kirklinton v. Wood {1917} 1 K.B. 332: “ and will in the year 
1909, and also in the year 1916, if this lease shall so long last 
paint varnish and grain,” etc.; the draftsman contemplated 
premature expiry, but not artificial prolongation. 

It would, in my submission, not be a case in which the 
landlord could give notice to terminate in reliance on 
s. 30 (1) (a), my reasons being indicated by italics: ‘‘ Where 
under the current tenancy the tenant has any obligations as 
respects the repairs and maintenance of the holding, that the 
tenant ought not to be granted a new tenancy in view of the 
state of repair of the holding, being a state resulting from the 
tenant’s failure to comply with the said obligations’ ; but it 
is possible that if decay became serious a notice to terminate 
might satisfy the requirements of s. 25 (6) if it stated as ground 
what is contained in the second part of s. 30 (1) (c): ‘‘ that 
the tenant ought not to be granted a new tenancy in view 
of other substantial breaches by him of his obligations under 
the current tenancy, or for any other reason connected with 
the tenant’s use or management of the holding.”’ 

When a lease places such recurrent obligations upon the 
landlord, I do not see how the tenant holding a continued 
tenancy could enforce them. And the result would depend 
on how much the tenant suffered by the neglect of the premises 
if he did not set about maintaining them himself and how 
much the landlord would suffer by depreciation of his capital 
asset if he did not counteract decay. 

But in so far as the ordinary covenant obliges the covenantor 
to rebuild what is destroyed (Matthey v. Curling {1922} 
2 A.C. 180), I see no reason why the fact that the term has been 


“* The Solicitors’ Journal ” 
Saturday, October 6, 1956 


artificially continued should modify the operation of the rule; 
by parity of reasoning I would consider that a stipulation 
for abatement of rent in the event of damage or destruction 
by fire would be a provision of which the tenant might— 
as in Bennett v. Ireland (1858), E.B. & E. 326—avail himself. 


Position of a surety 


Guarantees for the payment of rent and performance of 
covenants vary in form and in substance. Mostly, it would 
be safe to say that the liability would terminate with the 
natural expiration of a term. 

In the case of periodic tenancies, two authorities have 
illustrated the distinction between ‘‘ withdrawing ”’ a notice 
to quit and in effect creating a new tenancy, the surety being 
absolved (Tayleur v. Wildin (1868), L.R. 3 Ex. 303), and 
varying an existing tenancy, the liability continuing (Holme 
v. Brunskill (1878), 3 O.B.D. 495 (C.A.)) ; but in the case of a 
fixed term, I submit that the “shall not come to an end” 
of the Landlord and Tenant Act, 1954, s. 24 (1), would not 
have the effect of keeping the surety’s responsibility alive 
beyond the agreed period. Even if the guarantee should be 
expressed by joint covenants there should, provided that the 
object be also expressed, in my submission be no danger of 
the suretyship extending beyond the agreed term. Those 
concerned for intending guarantors might do well to consider 
Copland v. Laporte (1835), 3 Ad. & El. 517, when perusing 
drafts : there should be no reference in a recital or elsewhere 
to any request by the guarantor to grant the lease to the 
lessee. R.B. 


HERE AND THERE 


LOOKING AT EDUCATION 

WE have recently been offered two pronouncements on 
learning and education, one by a distinguished solicitor, the 
other by a distinguished member of the Bar. Sir Edwin 
Herbert said: “‘ Learning now seems to be regarded as a 
disqualification, rather than a qualification, for social esteem. 
The common man now looks down on the intellectual ; he is 
not prepared to take the doctor, the lawyer or the parson at 
their own valuation. There is abroad in society something 
amounting to an envy mixed with hatred of the man of 
intellect.’’ Sir Hartley Shawcross, on the other hand, opening a 
school in Staffordshire seemed to take a more hopeful view of 
the status of scholarship. He said: “I do not know a single 
member of the Labour Party, who can afford to do so, who 
does not send his children to a public school, often at great 
sacrifice, not for snobbish reasons or to perpetuate class 
distinctions, but to ensure his children get the best.’’ The 
public schools, he said, were a safeguard against the danger of 
the State possessing a complete monopoly and control of 
educational facilities. He then went on to envisage an 
aristocracy of merit, of intellect, of achievement, rather than 
of birth or social position. But it is precisely the potential 
aristocracy of intellect which Sir Edwin Herbert sees, not 
without reason, as the object of the envy of the common man. 
What the common man likes is the technician who will give 
him what he wants, like a well trained waiter serving a 
customer; what he dislikes is the man of independent 


intellect who is very likely to tell him that what he wants is 
what he has no business to want. A lawyer can, of course, be a 
mere technician. He can apply the highest technical ability 
to the lowest ends, if he happens to be serving clients who 


require that particular sort of service. But the mere technician 
does not fulfil the conception of a professional man. THE 
SoLicITors’ JOURNAL in its inception was all the time insisting 
that a solicitor should be a man of liberal education. A lad of 
sixteen going straight into a solicitor’s office “‘ may by good 
abilities and industry become a sound lawyer and a skilful 
man of business, but his knowledge of the law will be confined 
within the narrow region of technicalities and the general 
power of his mind will be stunted.” 


'. DOORS IT PAY? 


THE newspaper world has, of course, charged into the 
controversy as to the decline of the prestige of the educated 
man, with its usual blunt-headed over-simplification, asking : 
Does it pay to be educated ? It is rather like asking : Does it 
pay to be in love? or Does it pay to be truthful ? The question 
whether love or veracity pays is totally irrelevant to the 
nature of both. Of course, taking education in its narrowest 
possible sense as the acquisition of some skill or aptitude, the 
pupil may very properly ask: Will it pay me to become a 
plumber or a nuclear physicist ? But that is not what has 
hitherto been meant by education. Education has been 
designed to make a man in some sort a philosopher so that, by 
meditating (in so far as that is possible) on all that human 
beings have thought and done and said, he may discern an object 
in life; he is concerned, not with means, but withends. Your 
medical technician will tell you which drug will cure your 
ailing wife and which will dispatch her so that you may inherit 
her property and attempt a more fortunate union. It is your 
philosopher who will tell you which course you should take. 
And if you dispatch her and find yourself indicted for murder 
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your legal technician will tell you the nature of the evidence 
which will secure your ‘acquittal. But it is your philosopher 
who will tell you whether or not you should manufacture that 
evidence by perjury. 
“Sure He that made us with such large discourse 

Looking before and after, gave us not 

That capability and god-like reason 

To fust in us unused.” 


ITS OWN REWARD 
NATURALLY people who see no difference between “ can 
and ‘“‘ may ”’ will be somewhat impatient of the intervention 
of the educated man (to them an officious bystander) who tries 
to point out the difference, whether in morality or music, and, 
oddly enough, the educated man is often rather disgruntled by 
this reaction. He forgets that education (in the sense of 
producing cultivated men) is, like virtue, its own reward. No 
doubt it is very pleasant when the cultivated man has the luck 
to live in a society which delights to honour and remunerate 
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him at his own valuation. But that’s a bonus. He can’t 
demand it ; he can’t insist on it, any more than a lover can 
demand that his love shall be returned. Even where they 
serve the common man the poor intellectuals must not expect 
any gratitude from him. The philosophical Girondins, with 
so many clever lawyers among them, let the common man into 
Versailles and the Tuileries and in return the common man 
pushed their clever heads under the guillotine. 
“ Read the text right, emancipate the world. 
The emancipated world enjoys itself 
With scarce a thank you.”’ 
So unless he is completely disinterested in this little matter of 
education, the erstwhile intellectual had far better turn 
himself into a highly remunerated technician doing something 
which the common man regards as “ useful.’’ But, even as you 
pronounce the word, you realise that you need your philosopher 
to consider what is useful and what is not, for you are back 
to ends. Maybe, when he is sufficiently bemused, bewildered 
and lost, this will dawn upon the common man. 
RICHARD ROE. 


AND WHITEHALL 


River Purification Authority (Commencement No. 8) Order, 
1956. (S.I. 1956 No. 1475 (C. 9) (S. 73).) 5d. 

Road Traffic Act, 1956 (Commencement No. 1) Order, 1956. 
(S.I. 1956 No. 1491 (C. 10).) 5d. See ante, pp. 719, 722. 
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No. 1455.) 5d. 
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Water (Rate of Interest on Deposits) Regulations, 1956. (S.1. 
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Tax Planning with Precedents. Second Edition. By D. C. 
Potter, LL.B., of the Middle Temple and Lincoln’s Inn, 
Barrister-at-Law, and H. H. Monroer, M.A., of the Middle 
Temple and the Northern Circuit, Barrister-at-Law, assisted 
by H. G. S. PLuNKeETT, Barrister-at-Law. pp. xxvii and (with 
Index) 411. 1956. London : Sweet & Maxwell, Ltd. £2 10s. 
net. 


Rent and Mortgage Interest Restrictions. Twenty-third 
Edition. By G AvGHERINOs, B.A. (Oxon), of the Middle 
Temple, Barrister-at-Law, and the Editors of Law Notes. 
pp. li and (with Index) 783. 1956. London: Law Notes 
Publishing Offices. £2 12s. 6d. net. 


Chorley & Tucker’s Leading Cases on Mercantile Law. 
Supplement to Third Edition. By Lorp Cuor.Ley, M.A., 
of the Inner Temple, Barrister-at-Law, and O. C. GiLEs, LL.M., 
of Gray’s Inn, Barrister-at-Law. pp. iv and 20. 1956. 
London : Butterworth & Co. (Publishers), Ltd. 3s. net. 


Tax Problems of the Family Company. By MILToNn 
Grunpy, M.A., Barrister-at-Law. With a Foreword by 
JouNn Foster, Q.C., M.P. pp. x and (with Index) 173. 1956. 
London : Sweet & Maxwell, Ltd. 17s. 6d. net. 


Monopolies and Restrictive Trade Practices. By MIcHAEL 
ALBERY, Q.C., and C. F. FLETCHER-CooKE, M.P., of Lincoln’s 
Inn, Barrister-at-Law. pp. xvi and (with Index) 185. 1956. 
London : Stevens & Sons, Ltd. £1 7s. 6d. net. 


NOTES AND 


Miscellaneous 
ROYAL COMMISSION ON COMMON LAND 
The Royal Commission on Common Land will resume its 
hearing of evidence in October and its programme until the end 
of the year will be :— 
Place 


The Guild Hall, 
Gloucester. 


Date and time of hearing 
17th October 11 a.m. to 1 p.m. 


Witness 


Malvern Hills Conservators 

Clent Hill Common Con- 
servators 

Mr. L. Montague Harris on 
behalf of the Chipping 
Sodbury Commons and 
the Mead and Stub 
Ridings, Chipping Sod- 
bury 

An invitation has also been 
extended to the Malvern 
Urban District Council 


(During the afternoon and the following day the Commission 
will visit a number of commons in Gloucestershire, Herefordshire 
and Worcestershire.) 

Place 
26 Sussex Place, Regent's 
Park, London, N.W.1. 


2.30to3 pm. .. Do. 
Sem: <. as Do. 


Date and time of hearing 
3ist October .. 11 a.m. to 1 p.m. 


Witness 
Nature Conservancy 


31st October 
3ist October .. 


Mr. W. M. F. Vane, M.P. 

An invitation has been 
extended to the Defence 
Departments 

Royal Institution of Ist 
Chartered Surveyors 


11 a.m. to 1 p.m. Do. 
and, if neces- 
sary, 2.30 p.m. 
onwards Do. 
Chartered Auctioneers’ and 14th November 11 a.m. to 12.45 
Estate Agents’ Institute p.m. 
An invitation has been 14th November 2.30 p.n. 
extended to the City of 
London Corporation 


November 


(On 15th November the Commission hopes to visit various 
common lands in the neighbourhood of London.) 


Place 
26 Sussex Place, Regent's 
Park, London, N.W.1. 
2.30 p.m. onwards Do. do. 


Date and time of hearing 
11 a.m. to 1 p.m. 


Witness 
National Farmers’ Union 28th November 
National Union of 28th November 

Agricultural Workers 
Country Landowners’ 
Association 


29th November 11 a.m. to 1 p.m. Do. do. 
p.m,—to be an 
nounced later 
) 11 a.m. to 1 p.m. 
2.30 p.m, on- 
wards 


29th November 


{12th December 


To be announced later. | 13th Dec ember | 


Archbold’s Criminal Pleading, Evidence and Practice. 
Thirty-third Edition, Ninth Cumulative Supplement and 
Noter-up. Edited by T. R. FitzwaLTER BUTLER, Barrister- 
at-Law, and Marston GarsiA, Barrister-at-Law. 1956, 
London : Sweet & Maxwell, Ltd. 


Register of Defunct and Other Companies 1956. Editor- 
in-Chief: Sir HEwitT SKINNER, Bt. pp. vi and 516. 1956, 
London: Thomas Skinner & Co. (Publishers), Ltd. £1 10s. net. 


The Stock Exchange Official Year-Book 1956. Volume II. 
Editor-in-Chief : Sir HEwitT SKINNER, Bt. pp. cli-cccliv and 
1611-3596. 1956. London: Thomas Skinner & Co, 
(Publishers), Ltd. £8 5s. net. (Two volumes.) 


Home Office Approved Probation Hostels. By RK. A. F. 
Cooks. With a Foreword by GiLtBert J. PAuLt, Q.C., 
Recorder of Leicester. pp. 20. 1956. Chichester: Justice of 
the Peace, Ltd. 3s. 6d. net. 


“Current Law” Income Tax Acts Service. ([Cvitas] 
Release 35, 1st October, 1956. London: Sweet & Maxwell, 
Ltd. ; Stevens & Sons, Ltd. Edinburgh: W. Green & Son. 


Commonwealth and Empire Law Conference—London, 
1955. pp. 471. 1956. London: The Solicitors’ Law 
Stationery Society, Ltd. £1 15s. net. 


NEWS 


In addition to the large volume of written evidence which it 
has now received, the Royal Commission on Common Land has 
taken oral evidence at its public meetings during the spring and 
summer from a wide range of public bodies and voluntary 
organisations, including : Commons, Open Spaces and Footpaths 
Preservation Society; Cornwall Commoners’ Association ; 
Forestry Commission; Friends of the Lake District ; Ministry 
of Agriculture, Fisheries and Food; Ministry of Housing and 
Local Government; National Trust; Ramblers’ Association; 
Rural Reconstruction Association; Welsh Plant Breeding 
Station; Welsh Pony and Cob Society; Youth Hostels 
Association. The commission has also heard evidence by a 
number of private individuals, among them the Earl of Lonsdale, 
Sir John Molesworth-St. Aubyn, Bt., Mr. Archer Baldwin, M.C., 
M.P., and Colonel F. S. Morgan, C.B.E., E.R.D., D.L., J.P. 

The first four parts of the commission’s Minutes of Evidence 
have been printed and put on sale by H.M. Stationery Office; 
further parts will be published shortly. The commission has 
also visited several typical areas of common land in Bedfordshire, 
Cambridgeshire, Cornwall, Hertfordshire, the Lake District and 
Mid-Wales. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 
INTERIM DIVIDEND 

The Directors of the Solicitors’ Law Stationery Society, Ltd., 

announce the payment on 23rd October, 1956, of an interim 


dividend of 4 per cent. less income tax (4 per cent. in 1955). 
Registers closed 15th to 23rd October inclusive. 
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